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HOMESTEAD EXEMPTION CAW IT NOW BE WAIVED ? — REJOINDER BT MB. LEAKE. 

Editors of the Virginia Law Register: 

I have read, with some care, the comprehensive reply of Mr. James H. 
Guthrie, to a suggestion heretofore advanced by the writer that it was 
"not altogether clear" that the homestead exemption could be waived "un- 
der the new constitution and laws passed pursuant thereto." Some rea- 
sons were advanced in an effort to show that this question was at least 
in some doubt. Mr. Guthrie resolves the doubt in favor of the waiver. It 
is submitted, however, that his reasons are not altogether satisfactory, 
though forcibly presented. 

It is true that sec. 1 of the schedule of the constitution continues in 
force the common law and all existing statute laws so far as not repugnant 
to the new constitution or "repealed thereby" and of course the old waiver 
statute (sec. 3647 of the Code) is continued in force unless repugnant to or 
repealed by the new constitution. 

It will be admitted that the repeal can be effected either expressly or 
by implication. 

We have then cleared the way for the presentation of the first question 
at issue, which is: 

Is the waiver statute impliedly repealed by sec. 193 of the new consti- 
tution? 

The purpose of sec. 193 is material. Mr. Guthrie takes issue with my 
suggestion that the purpose of the section was to provide for the machinery 
of selecting the homestead exemption "until the general assembly should 
act" under the new constitution. 

It is conceded, in view of Mr. Guthrie's argument, that such was scarcely 
an accurate presentation of the purposes of the section. 

Mr. Guthrie says the purpose of the section was to save to the benefit of 
the homestead provision in the old constitution, i. e. as to debts contracted 
prior to the time the new constitution went into effect, to-wit, the 10th day 
of July, 1902 — the provision in the new constitution applying solely to 
debts contracted subsequently to July 10th, 1902. This seems to be true as 
far as it goes. But the further purpose is disclosed of applying the limita- 
tions of the new constitution to the homestead saved in this clause, by the 
language: "provided that such right, if hereafter exercised, be not in con- 
flict with the exemptions set forth in sees. 190 and 191," evidently referring 
to the exceptions to the right embodied in those sections. 

We will then doubtless agree that the purpose of sec. 193 was to save 
to the homestead claimant the right to claim the homestead as against a 
debt contracted prior to July 10th, 1902, and to so limit it that it could 
not thereafter be claimed ( 1 ) in property exchanged for property purchased 
and not paid for, (2) in a shifting stock of merchandise and (3) in prop- 
erty the conveyance of which has been set aside on the ground of fraud. 
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Conceding those to be the purposes of sec. 193, we come to. the provision: 

"So far as necessary to accomplish the purposes of this section the pro- 
visions of chapter one hundred and seventy-eight of the Code of Virginia 
shall remain in force until repealed by the general assembly." 

The provisions of chapter 178 of the Code are various, though they are 
all germane to the homestead exemption and the poor debtors exemption. 
There are certain provisions therein providing for the machinery of select- 
ing the homestead. There is also therein a provision for the waiver of the 
exemption. And there are other provisions. 

These are kept in force "so far as necessary to accomplish the purposes" 
of sec. 193. 

Expressio unius eat exclusio alterius. These provisions then are kept 
in force only so far as necessary to accomplish the purposes of sec. 193. We 
have seen above what those purposes are. 

Mr. Guthrie cannot discover in sec. 193 any purpose to allow the waiver 
of the homestead. The purpose is at variance with that idea, to say the 
least. 

In the application of the above maxim lies the gist of the argument. If 
it applies, then it must be admitted that the other provisions of chapter 
178 of the Code are impliedly repealed, including the waiver statute, which 
do not accomplish the purposes of sec. 193. 

"The expression of one thing in a constitution is necessarily the exclusion 
of things not expressed. This I regard as especially true of constitutional 
provisions declaratory in their nature," Page v. Allen, 58 Pa. St. 338. 
See, also, Evansville v. State, 118 Ind. 442. 

In Broom's Legal Maxims, p. 664, it is said: 

"The maxim was never more applicable than when applied to the inter- 
pretation of a statute." 

Mr. Guthrie takes exception to the statement that "the constitution con- 
tains a complete self-executing provision on the subject of the homestead." 

It was not intended to be asserted that the homestead provided for in 
the new constitution, to-wit, as to a debt contracted after July 10th, 1902, 
was self-executing. Of course it is not. But that the provision in sec. 193, 
saving to the claimant the right to claim the homestead, under the old con- 
stitution, to-wit, as to a debt contracted prior to July 10th, 1902, is self- 
executing is apparent and practically conceded by Mr. Guthrie. 

Mr. Guthrie, commenting upon the purposes of section 193, and upon the 
results which would have followed, had it not been enacted, says: "The 
result (without the saving provisions of sec. 193) would, have been that 
the benefit of the homestead exemption as against a debt contracted prior 
to the 10th day of July, 1902, would have been lost, so far as it rested upon 
constitutional authority, but would have rested solely upon legislative en- 
actment, because chapter 178 of the Code is not repealed, by implication, as 
Mr. Leake infers." 

Now the whole contention hinges on the implied repeal and Mr. Guthrie 
waives it aside with an ipse dixit, a bald assertion that it "is not repealed 
. . . as Mr. Leake infers." 
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If all the provisions of chapter 178 of the Code would have remained in 
force, without the operation of sec. 193 of the new constitution, and the 
idea of that section was to rest all those provisions upon constitutional, 
rather than legislative authority, which is Mr. Guthrie's contention, then 
when sec. 193 continued specifically in force, not only the principle (or right), 
all that would have been necessary according to Mr. Guthrie, but the machinery 
(or remedy) as well, the provision was meaningless, unless some effect be given 
to the phrase: "So far as necessary to accomplish the purposes of this section;" 
and so the very fact of their being in force without the saving power of 
sec. 193, is an argument in favor of the implied repeal of the other pro- 
visions not necessary to the accomplishment of the purposes of sec. 193. 

If the waiver provision is impliedly repealed by sec. 193 of the new consti- 
tution, two further questions present themselves: 

First — Can it thereafter be constitutionally re-enacted by the general 
assembly? and 

Second — If so, has its re-enaction been accomplished? 

It may be conceded that the waiver provision could be constitutionally 
re-enacted as to the homestead provision provided for in sec. 190, to-wit, as 
to a debt contracted subsequently to July 10th, 1902. 

Whether it could be constitutionally re-enacted as to the homestead kept 
in force by sec. 193, to-wit, as to a debt contracted prior to July 10th, 1902, 
is a question not easy to be answered. If sec. 193 has repealed it (even by 
implication) the result seems equivalent to a constitutional inhibition 
against its re-enactment. See Cooley's Const. Lim., p. 99, and note. 

It has not been re-enacted and the legislative omission of the waiver pro- 
vision in its re-enactment of sec. 3630 is at least significant to the extent of 
showing a total failure of legislative re-enactment of the provision either as 
to the exemptions provided for by the old or new constitutions. 

The argument ab inconvenUnli advanced against this construction of sec. 
193 of the new constitution may be and are very strong, and it is doubtless 
true that a point should be strained, if possible, in order to gain the oppo- 
site view. 

But it is submitted the question is not free from difficulty and is in- 
volved in some doubt which should at least be set at rest as far as possible 
by statutory enactment. D. H. Leake. 

Richmond, Va. 



